dragline spoiled, it swung away from the pit, leaving the area
relatively dark.  This change from light to dark could have
affected Yazzie's perception.  Also while spoiling, the dragline
created dust in the pit that could have affected visibility
(Exhibit PI).

Yazzie was normally assigned to work at the J~7 pit area.
He worked in this particular pit, J-l, only when needed.  A
keyway, as excavated in the J-l pit, is sometimes, but not
always, present in the J-7 pit.  The unexplained changes in the
direction of the dozer could have been made by Yazzie in order to
tram the dozer around the shot coal.  Since Yazzie was newly
assigned to the J-l pit he may have forgotten about the keyway
being adjacent to the shot coal and trammed the dozer into it
(Exhibit PI).

As a result of its investigation MSHA concluded that the
accident occurred due to the fact that Yazzie turned the dozer
and trammed it toward the keyway.  Since there was no berra along
the outer edge of the elevated coal bench there was nothing to
prevent the dozer from traveling into the keyway.  MSHA could not
determine the reason why Yazzie turned the dozer toward the
keyway.  In MSHA's opinion a contributing factor to the fatality
was Yazzie's failure to wear the seat belt provided in the dozer
(Exhibit PI).

MSHA's inspection manual contains guidelines construing the
berm standard.  The manual states:

The requirements of Section 77.1605(k) apply to that
part of an elevated haulage road where one bank is,
or both banks are, unprotected by a natural barrier
which will prevent vehicles or equipment from running
off and rolling down the unprotected bank or banks.

"Elevated roadways", as used in this requirement, are
roadways of sufficient height above the adjacent ter-
rain to create a hazard in the event mobile equipment
ran (sic) off the roadway.

"Berm" as used in this requirement means a pile or
mount of: material at least axle high to the largest
piece of equipment using such roadway, and as wide at
the base as the normal angle of repose provides.  Where
guard rails are used in lieu of berms, they shall be of
substantial construction.

The width of the haulage road does not preclude the
need for berms or guard rails.

(Exhibit P8).
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's cab;  however,   it appeared  he was  not wearing  the  seat
